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matters may result in a greater likelihood of 
unlawfully obtained evidence being excluded 
from consideration or from the arbitral record.

The starting point is the International 
Court of Justice’s decision in Corfu Channel 
(United Kingdom v Albania), where the UK was 
allowed to adduce evidence it had obtained by 
violating Albania’s territorial waters to sweep 
for mines of the type that had damaged two 
UK destroyers (which formed the basis of the 
claim against Albania).

However, in Methanex Corp v United States 
of America (Final Award, 3 August 2005), 
evidence of a private and/or privileged nature 
(obtained by trespassing) was excluded from 
the record on grounds that its acquisition 
breached principles of equal treatment and 
procedural fairness required by Art 15(1) of 
the UNCITRAL Arbitration Rules.

Covert recordings made (apparently in 
contravention of Romanian law—the very 
situation considered in the commentary on 
Art 9.3 of the 2020 Rules) of a conversation 
between a claimant’s associate and one of 
the defendant’s witnesses were excluded 
as having been made contrary to principles 
of good faith, fair dealing and procedural 
fairness in EDF (Services) Ltd v Romania 
(ICSID Case No ARB/05/13) (Procedural 
Order No 3, 29 August 2008).

In Libananco Holdings v Turkey (ICSID Case 
No.ARB/06/8) (Award, 2 September 2011), 
the tribunal protected the fair conduct of the 
arbitration by ordering Turkey to implement 
a ‘rule of separation’ to ensure privileged 
documents obtained through court-mandated 
surveillance, during a money laundering 
investigation, were not used in the arbitration. 

comment 
As demonstrated by English case law and the 
2020 Rules, there is a difficult balance to be 
struck between the imperative need to find 
the truth, and thus admit evidence that might 
have been obtained by improper means (albeit 
subject to some form of sanction, such as 
costs) and the need to protect the integrity of 
proceedings, ensure parties are afforded equal 
treatment and act in good faith. It remains 
to be seen, in the face of an ever-increasing 
ability to intercept communications and hack 
computers, how this balance is going to be 
struck by courts and arbitral tribunals.  NLJ

(No 2) [2005] UKHL 71, [2005] All ER (D) 
124 (Dec)).

Accordingly, bank account evidence, 
impugned as having possibly been illegally 
obtained, was adduced in support of freezing 
and search order applications in Memory Corp 
v Sidhu (No 2) [2000] 1 WLR 1443, [2000] All 
ER (D) 46.

Covert video recordings taken inside 
a personal injury claimant’s home by the 
defendant’s inquiry agent were admitted 
by the Court of Appeal (notwithstanding 
its comments that the courts should not 
acquiesce in or encourage unlawful obtaining 
of evidence), but with the court’s disapproval 
indicated through a costs order in Jones v 
Warwick University [2003] EWCA Civ 151, 
[2003] 3 All ER 760.

Similarly, a wife whose brother unlawfully 
took confidential information from her 
husband’s computer was allowed to use the 
evidence in her ancillary relief application 
(after removal of privileged material), but 
Mr Justice Moylan granted the husband’s 
indemnity costs application to reflect that 
the information was ‘irregularly obtained’ 
(Imerman v Imerman (Costs) [2010] EWHC 64 
(Fam), [2010] All ER (D) 219 (Mar)).

Covert ‘corporate espionage’ audio 
recordings were admitted on condition 
that the adducing party had to live with the 
deficiencies in the evidence and would not be 
allowed subsequently to bolster the material 
by suggesting that, if it were false, the 
counterparty could have produced evidence 
to say so (Agents’ Mutual Ltd v Gascoigne 
Halman Ltd [2017] CAT 5).

More recently, the Court of Appeal in Ras Al 
Khaimah Investment Authority v Azima [2021] 
EWCA Civ 349 confirmed the English court’s 
approach that evidence will not be excluded 
solely because it was improperly obtained.

The English courts have also considered 
circumstances where the impropriety in the 
acquisition of evidence comes from a third 
party to whom the litigating party has no 
connection. In R (Bancoult) v Foreign Secretary 
(No 3) [2018] UKSC 3, [2018] 2 All ER 945 
the Supreme Court upheld a decision to admit 
copies of diplomatic cables made public by 
WikiLeaks on the basis, inter alia, that the 
claimant bore no responsibility for their 
widespread dissemination.

The position in international  arbitration 
In contrast, in international arbitration, a 
tribunal’s broad discretion on evidentiary 

Arbitral tribunals enjoy broad 
discretion regarding admissibility of 
illegally obtained evidence and recent 
revisions to the IBA’s rules reflect this. 

While there is no definitive answer as to when 
such evidence will be excluded, comparing 
the approach in English litigation with that of 
international arbitration reveals circumstances 
where such exclusion may occur under the new 
revisions. 

illegally obtained evidence
The IBA Rules on the Taking of Evidence in 
International Arbitration are widely used in 
international arbitration. On 17 February 2021, 
amendments to these rules entered into force. 

The amendments include the introduction of 
Art 9.3 which states that a tribunal ‘may, at the 
request of a Party or on its own motion, exclude 
evidence obtained illegally’. Thus, the 2020 
Rules expressly provide a power to exclude 
such evidence, whereas previously such power 
was implied. 

The 2020 Rules are silent on what constitutes 
‘evidence obtained illegally’. However, the 
commentary to the 2020 Rules provides an 
example: a non-consensual recording of a 
private conversation in a country where the 
law prohibits such action. The commentary 
notes there is ‘no clear consensus on the issue’ 
of when illegally obtained evidence should 
be excluded. Accordingly, Art 9.3 adopts 
permissive language (‘may’), as opposed to 
the mandatory language of Art 9.2 which 
lists reasons when a tribunal ‘shall’ exclude 
evidence. 

Article 9.3 codifies the approach already 
adopted by tribunals but it does not clarify 
when such evidence ought to be excluded. 

The position in the English jurisdiction 
In England & Wales, both criminal and civil 
courts will generally admit illegally obtained 
evidence if such evidence is relevant to the 
matters in issue. However, the relevant 
impropriety may be considered by the courts 
in assessing how much weight to give that 
evidence. A clear exception is evidence (such as 
confession evidence) obtained through torture, 
which will be held inadmissible (see the 
majority decision in A & ors v Home Secretary 
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